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Supreme Court of the District of Columbia; 


Tiie United States, ex rel. Katherine Imbrie, 

petitioner 

vs. 

J. R. McCarl, Comptroller General of the 
United States, respondent 


At law No. 79509 


United States of America, j 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of thb District of 
Columbia, at the city of Washington, in said district, 1 at the times 
hereinafter mentioned, the following papers were filed Sand proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for writ of mandamus 

Filed April 23, 1931 j 

i 

In the Supreme Court of the District of Columbia 

I 

i 

The United States, ex rel. Katherine Imbrie.' 

petitioner 

v. At law No. 79509 

J. R. McCarl, Comptroller General of the 
United States, respondent 

To the honorable the Chief Justice and the Justices of the 
Supreme Court of the District of Columbia: j 

Your petitioner respectfully represents: 

I. That the relator. Katherine Imbrie. is a citizen pf the United 
States and a resident of the District of Columbia. 

II. That the respondent, J. R. McCarl, is Comptroller General of 
the United States and head of the General Accounting Office of the 
United States, which operates under his direction and jcontrol. 

III. That the relator is the widow of the late Robert Whitney 
Imbrie, a former vice consul of the United States, whoj, while acting 
as consul general of the United States, was wantonly attacked by an 

, at _ _:_ __• £. _ j . .A- _ ! __ "i _ 


officer of a Persian Cossack regiment in front of the 


racks of the Persian Army in the city of Teheran, Persia, on the 


military bar- 


18th day of July. 1924, and later on the same day! was brutally 
murdered by Persian police while lying helpless in ja hospital to 
which he had been removed. 

2 IV. That four days after the murder of her husband, on 

July 22, 1924, while waiting quietly in an autoihobile outside 
the office of a physician at Teheran, Persia, the relator (was wantonly 
attacked and assaulted by two native Persians, who j jumped upon 
the running board of her automobile, seized her by the head and 
throat, and spat upon her. 

The relator was saved from more serious injury only by the fact 
that the automobile was started quickly and with such force as to 
throw her assailants from the running board into the street, while 
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she was driven rapidly away, amid a shower of stones and other 
missiles hurled at her from the mob that had in the meantime 
assembled. 

V. That such attack upon the relator, in her grief-stricken and 
prostrated condition resulting from the murder of her husband, ter¬ 
rorized the relator to an extreme degree and seriously and perma¬ 
nently injured and impaired her health. 

VI. That as the result of the demand of the Government of the 
United States, an indemnity of $60,000 for the death of Consul 
Imbrie was subsequently paid by the Persian Government through 
the Department of State of the United States to the relator and the 
United States was reimbursed by the Government of Persia in the 
sum of $110,000 for the expense incurred in the return of the body 
of Consul Imbrie on an American warship to the United States. 

VII. No demand was made by the Government of the United 
States upon the Persian Government for indemnity or compensation 
for the suffering and injury sustained by the relator from the unpro¬ 
voked and unwarranted attack made directly upon her as 

3 aforesaid and no indemnity or compensation of anv nature 
whatsoever was paid to her by the Persian Government for 
such attack. 

VIII. After the return of the relator from Persia to the United 
States several bills were introduced in Congress for her relief for 
the suffering and injury sustained by her from the personal attack 
made upon her as aforesaid, which, after hearings by the appropri¬ 
ate committees of Congress, resulted in the passage and approval 
on March 4, 1927, of a joint resolution for the relief of the relator, 
in the following terms: 

“(Private Resolution —No. 7— 69th Congress) 

“(S. J. Res. 112) 

“Joint Resolution for the relief of Katherine Imbrie 

“Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled , That the Secretary 
of the Treasury is authorized and directed to pay to Katherine Im¬ 
brie, widow of Vice Consul Robert Whitney Imbrie, out of any money 
in the Treasury not otherwise appropriated, the sum of $30,000 as 
compensation to her for the physical and mental suffering resulting 
from an attack upon her at Teheran, Persia, on July 22, 1924. The 
acceptance of this sum by Katherine Imbrie shall be in full settlement 
of all claims or demands for personal injuries suffered by her and 
for the death of her husband. 

“Approved March 4, 1927.” 

IX. Subsequent to the passage of the joint resolution as aforesaid 
the relator made application to the Secretary of the Treasury for 
payment of the $30,000 thereby appropriated, but the respondent 
refused and continues to refuse to certify the payment in full of 
said sum to her and asserts and continues to assert it to be the right 
and duty of respondent to set off and deduct from said $30,000 thus 
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appropriated for her relief the sum of $1,325.86, which respondent 
declares is shown to be due and owing the United States by 

4 Robert Whitney Imbrie, the relator’s laie husband!, in the final 
settlement of his official accounts as vice consul aforesaid, for 

various expenditures made by the relator’s late husband long prior 
to his death, upon the ground that the relator, having heretofore 
qualified as executrix of her late husband’s estate, is personally liable 
for the same to the United States under section 3467 of| the Revised 
Statutes and section 103, title 29, of the Code of thR District of 
Columbia. 

X. Notwithstanding the fact that the relator, as executrix afore¬ 
said, has rejected and refused to discharge the amount thus claimed 
against her husband’s estate, to wit, $1,325.86. for the! reason that 
the same is not due or owing the United States, and that the 
respondent has made no effort to reduce said claim to judgment, al¬ 
though the estate of her late husband is wholly solvent, the respond¬ 
ent. under date of April 7.1931. in a 44 Notice of settlement of claim 
addressed to the relator, while certifying that there is due her from 
the United States, payable from the appropriation n^ade by said 
joint resolution, the sum of $30,000, directed, nevertheless, the issu¬ 
ance of a Treasure warrant to her for the sum of $28,674.14 onlv, 
and further directed the balance of said appropriation under said 
joint resolution, to wit, $1,325.86. be paid to the Treasurer of the 
United States in adjustment of the alleged balance | asserted by 
respondent to be due the United States in the final settlement of the 
accounts of the relator’s late husband as vice consul of the United 
States aforesaid. (A copy of said notice of settlement is hereto 
attached, marked 44 Exhibit A*’ and made a part hereof. J 

XI. The relator avers that the relief provided by said joint reso¬ 
lution is in the nature of a gratuity from Congress to her and that 
respondent is without lawful authority to withhold front her by way 

of set-off or otherwise any part of the sum thus Appropriated 

5 for her relief; that the manifest purpose and intent of Congress 
in the passage of said joint resolution was to compensate and in¬ 
demnify the relator for the physical and mental suffering sustained 
by her from the attack made upon her at Teheran. Persia, as afore¬ 
said, and for no other purpose whatsoever; that the Respondent is 
not authorized by section 3467 of the Revised Statutes 6r by section 
103, title 29, of the Code of the District of Columbia, or jby any other 
law of the United States, to reduce under the guise of iset-off or by 
any other means to charge against the amount appropriated by 
Congress for relator's relief the alleged indebtedness! of relator's 
husband to the United States and thereby and to that extent dimin¬ 
ish the sum directed bv Congress to be paid to her: that under the 
terms of said joint resolution respondent has no discretion with 
respect to the amount of the payment to be made to her, but that 
his duty is solely the ministerial one of certifying for pjayment by a 
Treasury warrant in accordance with the terms of said* resolution 
the full sum thereby directed to be paid to relator out of any money 
in the Treasury not otherwise appropriated, and that the rolator 
has no ocher adequate remedy at law for the wrong and j injury occa¬ 
sioned by the refusal of respondent herein complained of. 
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Wherefore, your petitioner prays: 

1. That a Writ of mandamus may issue, directed to the respond¬ 
ent, J. R. McCarl, as Comptroller General of the United States, 
commanding and requiring him to certify and to direct the issuance 
of a Treasury warrant, payable to the relator, for the sum of 
$1,325.80, being the balance of the sum of $30,000 appropriated and 
directed by Congress to be paid to her by the joint resolution as 
aforesaid. 

2. That a rule may issue, directed to the respondent, J. R. Mc- 
6 Carl, requiring him to show cause, if any he have, within such 
time as the court may deem proper, why a writ of mandamus 
may not issue as hereinbefore prayed. 

3. And that petitioner may have such other and further relief as 
the premises warrant and as to the court may seem meet and proper. 

The United States, ex rel. 

Katherine Imbrie, Petitioner and Relator. 

Sherley, Faust & Wilson, 

By F. DeC. Faust, 

Attorneys for Petitioner and Relator. 

District of Columbia, ss: 

Katherine Imbrie. being duly sworn, savs that she has read the 
foregoing petition subscribed by her and that the matters and things 
set forth in said petition are true to the best of her knowledge, infor¬ 
mation, and belief. 

Katherine Imbrie. 

Subscribed and sworn to before me this 22d day of April, A. D. 1931. 

[seal.] Josephine L. Hayes, 

Notary Public , D. C. 


7 Exhibit “A" 

i 

Notice of settlement of claim 

General Accounting Office, 
Washington. I). C.. Apr. 7, 1931. 

Certificate No. 0250756. 

Claim No. 066957. 

State. 

Warrants to issue as noted below: 

Mrs. Katherine Imbrie, 

1016 Sixteenth St. NW., Washington. D. C.: 

I have certified that there is due you from the United States, pay¬ 
able from the appropriation(s) indicated, the sum of thirty thousand 
dollars ($30,000.00), on account of relief as provided for in Private 
Resolution No. 7. 69th Congress, approved Mar. 4, 1927, in full settle¬ 
ment of all claims or demands for personal injuries suffered by Mrs. 
Imbrie at Teheran, Persia, on July 22, 1924, and for the death of her 
husband. 
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1X511. Relief of Katherine Imbrie (State) 

Warrants to issue: 

Mrs. Katherine Imbrie, 1016 Sixteenth St. NW„ Washington. D. jC _$2S, 674.14 

Treasurer of the United States for deposit to the credit of the follow¬ 
ing appropriations, with personal credit to Robert W. Imbrie, 'for¬ 
mer vice consul at Teheran. Persia_ 4 ._ 1. 325. S 6 

12155. Transportation of diplomatic and consular 

officers, 1922_$644. 70 

12136. Allowance for clerks at consulates, 1922_ 350.00 

13137. Contingent expenses. United States consulates, 

1923_ 331.16 

The inclosed Treasury check is in settlement of said claim (s). 

J. R. McCarl, 

Comptroller General of the United States. 

By W. A. Qreath. 

To claimant (s). 

8 This action is taken in order to adjust balance found due the 
United States in final settlement of Mr. Imbrie’s; accounts, No. 

C-21158-S. dated May 16. 1928. 

Balance as per settlement_[_$1, 366.11 

Less items paid by the American Surety Company_j._ 40. 25 

Balance adjusted herein_I_ 1.325.86 

Note.— If this settlement is believed to be incorrect in any par¬ 
ticular and the matters relied upon by claimant to support such view 
are clearly stated in a request for review filed with the Comptroller 
General of the United States at Washington. D. C., within one year 
from the date hereof, the settlement will thereupon! be reviewed 

/ A 

under his personal supervision. The inclosed check $hould not be 
cashed if its amount includes any item upon which j review is re¬ 
quested. but unindorsed should accompany the request for review, 
cc 

Rule to show came 

i 

i 

Filed April 23. 1931 

i 

sfs aj« $ 4s :js :!: 

Upon consideration of the petition filed in the kbove-entitled 
cause, it is by the court this 23d day of April. A. I). 1^31. 

Ordered , That the respondent, J. R. McCarl. as Comptroller Gen¬ 
eral of the United States, show cause, if anv he have, on the elev- 
enth day of May, A. D. 1931, at 10 o’clock a. m., whv a writ of man- 
damns as prayed in said petition should not be issued,'provided that 
a copy (f this order and a copy of said petition be served upon him 
on or before the 25th day of April, A. D. 1931. 

Jennings Bai4ey, Justice. 

9 Answer of J. R. McCarl as Comptroller General of the United 
States to the rule to shore cause and to the petition for unit 

of mandamus 

Filed May 1, 1931 

•v* v •!* T 

Now comes the respondent. J. R. McCarl, as Comptroller Gen¬ 
eral of the United States, and, reserving unto himself the benefit 
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of all manner of objections and exceptions to the errors and insuffi- 
ciencies of the petition filed herein and to the jurisdiction of the 
court, nevertheless answering so much and such part of the petition 
as he is advised it is material or necessary for him to make answer 

unto, savs: 

/ *- 

I. Respondent has no knowledge of the citizenship of petitioner, 
but believes she is resident in the District of Columbia. 

II. The allegations of Paragraph II of the petition are admitted 
by respondent. 

10 III, IV. V, VI, VII. The respondent has no such knowledge 
of the averments and allegations of Paragraphs III to VII, 

inclusive, of the petition as to make answer thereto other than that 
if the same be deemed material, strict proof thereof is demanded. 

VIII. The joint resolution of March 4.1921, set forth in Paragraph 
VIII of the petition is an enactment by the Congress of which the 
court will take judicial notice, and no further answer thereto is 
required by respondent. 

IX. X. The averments of Paragraphs IX and X of the petition are 
admitted by respondent except the averment in Paragraph X that 
“the respondent had made no effort to reduce said claim to judg¬ 
ment,” which he denies. The respondent avers that the claim of the 
United States for the items aggregating $1,325.86 were transmitted 
by him in regular course to the Solicitor of the Treasure and bv him 
to the United States attorney in and for the District of Columbia for 
collection from the estate of the decedent, and the Solicitor of the 
Treasury reported, in letter of September 26,. 1930, that— 

“I am no'iv in receipt of a letter of September 5, 1930. from the 
United States attorney at Washington, D. C.. in which he suggests 
that since there appears to be a fund of $30,000.00 standing to the 
credit of Mrs. Katherine Gillespie Imbrie in the Treasure of the 
United States, and since she has become personally liable for the pay¬ 
ment of the Government’s claim by giving a bond under the pro¬ 
visions of section 20 of the Code of Laws of the District of Columbia, 
this claim might now be set off against the fund standing to Mrs. 
Imbrie’s credit in the Treasury of the United States. * * * 

As a further answer. 1 e attache- hereto as Exhibit A a copy 
of his decision of March 24.1931 (A-30414). wherein are fully 

11 set forth the reasons for the deduction of the item of $1,325.86 
from the appropriation of $30,000 and for the payment of the 

balance of $28,674.14 to the petitioner, and the respondent requests 
that said decision of March 24. 1931. be considered a part of this 
answer as if it were fullv set forth herein. 


The respondent further avers that it appears in Probate Xo. 32753, 
Docket 73. of the Supreme Court of the District of Columbia, the 
petitioner was appointed executrix of the estate of Robert Whitney 
Imbrie, and that pursuant to the acts of March 3, 1901, 31 Stat. 1234, 
and June 30. 1902. 32 Stat. 528. she was permitted to give a special 
bond which made her personally answerable for all debts, claims, and 
damages against the estate. The claim of the LTnited States for 
$1,325.86 is a claim against the estate for which the petitioner be¬ 
came personally liable and is a preferred claim—Revised Statutes of 
the United States, section 3467. 
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XI. The averments of Paragraph XI of the petition axe not aver¬ 
ments of fact but are conclusions of law which are not j admitted by 
this respondent. He asserts that under section 305 of th4 Budget and 
Accounting Act of June 10, 1921, 42 Stat. 23, 27, the act of March 3, 
1885, 18 Stat. 481, and section 957 of the Revised Statutes of the 
United States, he may not be required to be paid to the petitioner an 
amount equal to the indebtedness to the United Statesj of $1,325.86 
charged in the accounts of her deceased husband and for which, as 
executrix under the special bond tiled by her, she became personally 
liable. The respondent asserts that his duties in the premises are dis¬ 
cretionary and not subject to review in these proceedings on a peti¬ 
tion for writ of mandamus. 

Wherefore, the respondents having fully answered the said 

12 petition and rule to show cause prays that the petition be dis¬ 
missed and that the rule to show cause be discharged with costs. 

J. R. MpCarl, 

Comptroller General of the United States. 

R. L. Golze, 

General Counsel. 

O. R. McGuire, 

Cowisel , 

Attorneys for the Respondent. 

j 

District of Columbia, ss: 

J. R. McCarl, being first duly sworn, deposes and says that he has 
read the foregoing answer by him subscribed and know^ the contents 
thereof, that the facts therein stated upon his personal knowledge 
are true, and that those set forth upon his information and belief are 
believed to be true. 

J. R. McCarl. 

Comptroller General of the United States. 

Subscribed and sworn to before me this 1st day of May, A. D. 1931. 

[seal.] A. Ri Gard, 

Nolgry Public. 

13 Exhibit “A” 

| 

i 

A-20414 Comptroller General of tiie United States. 

Washington , Mardh 2J+. 1931. 

Mrs. Katherine Imbrie, widow of Robert Whitney! Imbrie, for¬ 
merly vice consul at Teheran, Persia, submitted claim ip letter dated 
January 24, 1931, for $30,000, appropriated in tiie act of March 4, 
1927, 44 Stat. 1973. but has refused her consent to deduction of the 
balance of $1,325.86 found to be due the United States in the final 
settlement, No. C-2115S-S. dated May 16, 1928, of the accounts of 
her deceased husband, and in letter dated Decembeii 5, 1930, the 
United States attornev for the District of Columbia his stated that 
it would seem the full amount due the United States frqm the Imbrie 
estate should now be deducted from the aforesaid item, j 

It appears in Probate No. 32753, Docket 73, of the Supreme Court 
of the District of Columbia, holding a probate court, tnere was filed 
on July 2, 1925, a copy of the will of Robert Whitney Imbrie for 

i 

i 

I 

i 

i 

i 

i 

i 
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probate, together with a petition asking that the will be admitted to 
probate and that Katherine Imbrie be appointed the executrix of the 
estate. This petition set forth that the deceased left no relatives 
other than his wife and a maternal aunt, and that the assets of the 
estate consisted of lot 144. in square 365, with dwelling thereon at 
1545 Columbia Street NW., valued at $3,27*2; an undivided half 
interest in unimproved lot No. 5, square No. 734, valued at $325; and 
personal property valued at $6,145, including $1,905.29 cash in bank. 
The will dated "October 1, 1923, named Katherine Imbrie the sole 
beneficiary of both the real and personal property and requested 
that she be appointed executrix. This will was admitted to 
14 probate by an order filed July 2, 1925, and directed that Kath¬ 
erine Imbrie be appointed the executrix of the estate and that 
she should file a bond conditioned, among other things, upon 44 pay¬ 
ment of all d^bts and just claims against testator.” 

The petition requested that the executrix be permitted to give a 
special bond, which is provided for in the acts of March 3, 1901. 31 
Stat. 1234, and June 30, 1902, 32 Stat. 528, section 103, title 29, 
wills and administrations. I).'C. Code, as follows: 


44 If the person appointed as administrator shall be entitled to the 
residue of the estate after payment of the debts, he may, instead of a 
bond herein provided for. execute a bond, with security approved by 
the court, in such penalty as the court may consider sufficient, condi¬ 
tioned for the payment of all the debts and claims against the 


deceased, and all damages which shall be recovered against him as 
administrator; and where the administrator shall file the consent in 


writing of those entitled to the residue and they shall all be of full 
age, the court may, if it see fit. direct that only such special bond be 
given, and in such cases the administrator shall not be required to 
return any inventory or account, but shall be personally answerable 
for all debts , claims , and damar/es that may be recovered against 
him, in like manner as the executor who gives a similar bond. 
* * (Italics supplied.) 

In settlement 46501, dated April 18, 1927. there was certified as 
due from Robert Whitney Imbrie to the United States $91.01, and in 
settlement No. C—21158-s. dated May 16, 1928, other items aggregat¬ 
ing $1,366.11 were found and certified as due from him. The item 
of $91.01 was paid by the surety on the former officer’s bond, but the 
surety declined payment of the other items for the reason that claim 
against it was barred by the provisions of the act of August 8, 1888, 
25 Stat. 387. These items aggregating $1,366.11 were subsequently 
reduced to $1,325.86 and cover payments made by the officer to him¬ 


self, from public funds in his possession, for transportation disap¬ 
proved by the Department of State, salary while on leave with¬ 
out pay, and subsistence in excess of the maximum allowance. 
15 and other improper charges against the Government in the 
account as rendered by him. By letter dated August 6. 1928. 
Mrs. Imbrie requested copies of the settlements, and in office letter 
of August 17. 1928. there were forwarded to her certified photostatic 
copies of the two settlements in question, and supporting papers, 
but no action has been taken by her or anyone on her behalf to pay 
into the Treasury of the United States this balance of $1,325.86 due 
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the United States from the estate of her deceased husband, notwith¬ 
standing the terms of the above-quoted section 103, title 29, of the 
District of Columbia Code, and notwithstanding the terms of section 
3467, Revised Statutes, which provides: 

“ Every executor, administrator * * * who pays any debt 

due by the person or estate from whom or for which he acts, before he 
satisfies and pays the debts due to the United States from such person 
or estate, shall become answerable in his own person and estate for 
the debts so due to the United States, or for so much thereof as may 
remain due and unpaid.” 

As hereinbefore indicated, Mrs. Imbrie had knowledge of this 
claim of the United States against the estate of her deceased husband 
for which she was executrix, and the duty was placed oh her by both 
section 103, title 29. of the District of Columbia Cod<k and section 
3467, Revised Statutes, to pay that claim before she took possession, 
in her right under the will, of the real and personal property of the 
estate valued by her in the petition for probate of t)ie will at an 
aggregate of $9,741; and the Solicitor of the Treasury reported 
September 26, 1930, that— 

“ The United States attorney has advised that Katharine Gillespie 
Imbrie, wife of Robert W. Imbrie, deceased, was named as executrix 
and sole beneficiary in the will; that she subsequently qualified as 
executrix and gave a bond in the sum of $1,000 with the American 
Surety Company, of New York, as surety under the j provisions of 
section 264 of the Code of Laws of the District of Columbia, and that 
under this section she had no inventory to file or account to render 
so that the estate was almost immediately settle!!. 

16 “I am now in receipt of a letter of September 5. 1930, from 
the United States attorney at Washington, D. 0.. in which he 
suggests that since there appears to be a fund of $30,000.00 standing 
to the credit of Mrs. Katherine Gillespie Imbrie in the Treasury of 
the United States and since she has become personally liable for 
the payment of the Government's claim by giving a bbnd under the 
provisions of section 264 of the Code of Laws of the District of 
Columbia, this claim might now be set off against the 'fund standing 
to Mrs. Imbrie's credit in the Treasury of the United States.” * * * 

Tile joint resolution of March 4. 1927, 44 Stat. 1973, j provided: 

That the Secretary of the Treasury is authorized and directed to 
pay to Katherine Imbrie, widow of Vice Consul Robert Whitney 
Imbrie, out of any money in the Treasury not otherwise appropri¬ 
ated, the sum of $30,000 as compensation to her for the physical and 
mental suffering resulting from an attack upon her at Teheran, 
Persia, on July 2, 1924. The acceptance of this sum! by Katherine 
Imbrie shall be in full settlement of all claims or deipands for per¬ 
sonal injuries suffered by her and for the death of her| husband." 

Mrs. Imbrie’s claim for payment of the amount thus appropriated 
is now before this office for adjustment and settlement. See section 
305 of the act of June 10, 1921, 42 Stat. 24. 

The Court of Claims stated in Taggart v. United States, 17 Ct. Cls. 
322, that— 

“Where a person is both debtor and creditor of the United States, 
in any form, the officers of the Treasury Department [now the Gen- 


io 
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eral Accounting Office], in settling the accounts, not only have the 
power, but are required in the proper discharge of their duties, to 
set off the one indebtedness against the other, and to allow and certify 
for payment only the balance found due on one side or the 
other * * *.’* 

Accordingly, this office has no choice but to deduct from the $30,000 
otherwise due Mrs. Imbrie. under the above-quoted joint resolution, 
the indebtedness of $1,325.86 due the United States from the estate 
of here deceased husband, and for which, as indicated in the above- 
referred to suggestions of the United States attorney for the District 
of Columbia and the Solicitor of the Treasury, she has become per¬ 
sonally liable under section 3467. Revised Statutes, and section 

17 103, title 29. of the District of Columbia Code. 

A copy of this decision will be transmitted to Mrs. Imbrie, 
and, in due course, a check for the balance of $28,674.14 will be 
forwarded to her. 

(Signed) J. R. McCarl, 
Comptroller General of the United States. 

18 Petitioner’s demurrer to respondent's answer 

Filed Mav 6.1931 

%* / 


^ ^ 

»}• ^ »(» 

The petitioner says that the answer of the respondent to the peti¬ 
tion and rule to show cause is bad in substance. 

Sherley. Faust & Wilson, 

By Frederick DeC. Faust. 

Attorneys for Petitioner. 

Among the matters of law intended to be argued in support of the 
demurrer are: 

I. That the sum of $30,000 which the Secretary of the Treasury, 
by the terms of the joint resolution of Congress approved March 4, 
1927. is authorized and directed to pay to the relator, Katherine 
Imbrie, as set forth in the petition, is not a claim, demand, or account 
which requires settlement and adjustment, but merely certification for 
payment by the respondent. 

II. That the acts of Congress to which respondent refers in his 
answer filed herein, to wit, act of March 3. 1901, 31 Stat. 1234: act 
of June 30.1902, 32 Stat. 528: Revised Statutes of the United States, 
section 3467; section 305 of the act of June 10. 1921, 42 Stat. 23. 27; 
act of March 3. 1885. 18 Stat. 481: Revised Statutes of the United 
States, section 957. do not authorize or permit the respondent, by 
way of set-off or otherwise, to charge against the sum appropriated 
for relator’s 1 relief by the joint resolution aforesaid a disputed claim 
for $1,325.26 asserted against the estate of relator’s late husband, 
Robert Whitney Imbrie. 

III. That the only function and duty of the respondent 
19 under the circumstances alleged in the petition and admitted 
in the answer is the ministerial one of certifying and directing 
the issuance of a Treasury warrant payable to the relator for the 
sum of $1,325.26, being the balance of the sum of $30,000 appro- 
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priated and directed by Congress to be paid to the rfelator by the 
joint resolution as aforesaid. 

Dated this 6th day of May, 1931. 

Sherley, Faust & Wilson, 

By F. DeC. Faust, 

Attorneys f or Petitioner. 
Supreme Court of the District of Columbia. 

Friday , May 15 , 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Jennings Bailey, James M. Proctor, justices, presiding. 

4c * 4C 4c 4c 4C I 4C 

Comes now the respondent by his attorney of record and notifies 
the court of his election to stand upon his answer filed herein. And 
it appearing that the demurrer filed herein to said answer was sus¬ 
tained on the 14th day of May, 1931, judgment is ordered in con¬ 
formity therewith. 

Wherefore, it is ordered that a writ of mandamus issjie out of this 
court directing the respondent, J. li. McCarl, as Comptroller Gen¬ 
eral of the United States, commanding and requiring him to certify 
and to direct the issuance of a Treasury warrant, payable to the 
relator, for the sum of one thousand three hundred twenty-five dol¬ 
lars and eighty-six cents ($1,325.86), being the tjalance of the 

20 sum of thirty thousand dollars ($30,000.00) appropriated and 
directed by Congress to be paid to her by a joint j resolution of 

said body. 

Further, it is ordered that the relator herein recover of the said 
respondent the costs of this mandamus proceeding to! be taxed by 
the clerk and have execution thereof. 

To the foregoing judgment the respondent by hisj attorney, in 
open court, notes an appeal to the Court of Appeals of j this District. 

, Bailey, Justice. 

21 Assignment of error 


Filed May 19,1931 


*!■ *> *!» •Sa i •Xr 

V V V j 

Now comes the respondent, by his attorneys, and for his assign¬ 
ments of error on appeal to the Court of Appeals of the District 
of Columbia sets forth the following: 

1. The court erred in sustaining the demurrer to the answer and 
in entering the final order granting the writ of mandamus as prayed 
for in the petition. 

2. The court erred in other respects apparent in the record, 
such as— 

(a) That the United States was an indispensable partv respondent. 

(b) That this respondent could not withhold froii an amount 
otherwise due the petitioner the amounts charged in the disbursing 
account of the decedent for which no accounting was made in accord¬ 
ance with law and for which the petitioner had become personally 
responsible. 
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22 ( c ) That petitioner did not have a plain and adequate 

remedy in a suit against the United States. 


Copy of assignment of error 


Leo A. Royer, 

United States Attorney , 

R. L. Golze, 

General Counsel , 

O. R. McGuire, 

Counsel , 

Attorneys far Respondent. 

received this 19th day of May, 1931. 
Sherley, Faust & Wilson, 

Attorneys for Petitioner . 
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Designation of record 


Filed Mav 19, 1931 


The clerk will please include in the record for the Court of Appeals 
in the above-entitled cause the following: 

1. The petition for mandamus and exhibit. 

2. The rule to show cause, issued on the petition. 

3. The answer of the respondent and exhibit. 

4. The demurrer to the answer. 

5. The order granting the writ of mandamus. 

6. Assignment of errors. 

7. This designation. 

Leo A. Rover, 

United States Attorney. 

24 Supreme Court of the District of Columbia 


United States of America, 

District of Columbia , ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 23. both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 79509 at law, 
wherein the United States, ex veL Katherine Imbrie is petitioner and 
J. R. McCarl, Comptroller General of the United States, is re¬ 
spondent. as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court at the city of Washington, in said District, this 
10th dav of July, 1931. 

[seal.] Frank E. Cunningham, Clerk. 


(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5403. J. R. McCarl, Comptroller General, &c.. appellant, vs. 
The United States ex rel Katherine Imbrie. Court of Appeals, Dis¬ 
trict of Columbia. Filed Aug. 3, 1931. Henry W. Hodges, Clerk. 


U. S GOVERNMENT PRINTING OFFICE: 1931 
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In the Court of Appeals of the District 

of Columbia 

I 

April Term, 1931 j 


No. 5463, Special Calendar 

J. E. McCarl, Comptroller General of the 
United States, appellant 

* | 

The United States,, ex Eel. Katherine Imbrie, 

appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA I 


BRIEF FOR APPELLANT 


THE CASE 

This case is before the Court on appeal ffom an 
order sustaining without opinion a demurrer to an 
answer to a rule to show cause and petition for 
mandamus. ^ 

The petition for a writ of mandamus prayed that 

• < / 

the appellant (respondent below) be required to 
approve for payment and pay to the appellee (the 
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relator below) out of the Treasury of the United 
States the sum of $1,325.86 as the balance appro¬ 
priated by joint resolution of March 4, 1927, 44 
Stat. 1973. The appellant filed an answer to the 
petition and rule to show cause why the writ of 
mandamus should not issue. (R. 10-11.) The case 
was heard upon the demurrer to the answer, and 
on May 15, 1931, Mr. Justice Bailey entered an 
order sustaining the demurrer, and appellant elect¬ 
ing to stand upon the answer ordered the issuance 
of the writ of mandamus as prayed in the petition. 
(R. 11.) From the order so entered an appeal to 

i 

this Court was noted in open court in behalf of the 
appellant. 



STATEMENT OF FACTS 

! _ 

The facts are simple. The admitted averments 
of the pleadings disclose that the United States had 
an unpaid claim of $1,325.86 against Robert Whit¬ 
ney Imbrie, now deceased, who was a Consul in 
Persia and a disbursing officer of the United States, 
for public funds advanced to him as a disbursing 
officer of the United States for which he failed to 
submit satisfactory accounts showing the disburse¬ 
ments to have been made for purposes author- 
ized by statute and approved by the Secretary of 
State; and that the appellee is the widow, sole bene¬ 
ficiary and administratrix of the estate of said 
Robert Whitney Imbrie; that the appellee was ap- 
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pointed such administratrix by the Supreme Court 
of the District of Columbia, as shown in Pfobate 
No. 32753, Docket 73; that said Court approved her 
petition that she be permitted to give a special bond 
under Section 275, D. C. Code—Section 103j Title 
29, Wills and Administrations, New D. C. Code. 

The admitted averments also show that by a joint 
resolution of March 4,1927, 44 Stat. 1973, Congress 
appropriated for payment to the appellee the sum 
of $30,000 as compensation to her for her physical 
and mental suffering incident to an attackj upon 
her at Teheran, Persia, shortly after the death of 
her husband through mob violence in thai city. 
While it is not so stated in the pleadings, it is a 
fact, as shown by the official records of the Ignited 
States—as to which the Court may take judicial 
notice—that the Persian Government, upon de¬ 
mand, paid to the United States an indemnity be- 
cause of the death of Robert Whitney Imbrie, and 
it is also a fact, as shown by such official record, 
that in settlement No. 055632-S, dated November 
24, 1924, this appellant certified for payment to, 
and there was paid to, this appellee $60,000 of this 
indemnity on account of the death of her husband. 

The appellee being the administratrix df the 
estate of Robert Whitney Imbrie and perspnally 
liable under her bond as such administratrix for all 
claims against the estate, this appellant furnished 
the appellee copies of the settlement of the accounts 
of her deceased husband showing that the jestate 
was indebted to the United States and requested 


i 
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that, as administratrix of the estate personally re- 
sponsible for its indebtedness to the United States,, 
she pay the amount of the indebtedness or show 
wherein the estate was not so indebted. The ap¬ 
pellee did neither of these things. The surety on 
the official bond wffiich disbursing officers are re¬ 
quired under the law to give for the faithful dis¬ 
charge of their duties paid certain of the items 
charged in the accounts of the deceased, but dis¬ 
claimed responsibility for the items aggregating 
$1,325.86 on the ground that the five-year Statute 
of Limitations contained in section 2 of the act of 
August 8, 1888, 25 Stat. 387, operated to relieve 
the surety from responsibility. 

The surety having disclaimed responsibility and 
there being no authority under the act of August 
8, 1888, to enforce that responsibility against the 
surety, and the appellee having failed to pay the 
claim, the appellant transmitted it in regular 
course, as he had been required since the act of 
September 1, 1789, 1 Stat. 65, so to do, to the So¬ 
licitor of the Treasury for collection. The Solicitor 
of the Treasury referred the claim to the United 
States Attorney for the District of Columbia. The 
appellant received a letter dated September 26, 
1930, from the Solicitor of the Treasury returning 
the claim and wherein he stated that: 

I am now in receipt of a letter of Septem¬ 
ber 5,1930, from the United States Attorney 
at Washington, D. C., in which he suggests 
that since there appears to be a fund of $30,- 
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000.00 standing to the credit of Mrs. Kath¬ 
erine Gillespie Imbrie in the Treasury of the 
United States and since she has beconje per¬ 
sonally liable for the payment of the Gbvern- 
ment’s claim by giving a bond under tie pro¬ 
visions of Section 264 of the Code of Laws 
of the District of Columbia, this claim! might 
now be set off against the fund standing to 
Mrs. Imbrie’s credit in the Treasury of the 
United States. * * * (R-6). 

No further action was taken in the matter by the 
appellant until the appellee filed claim with the 
Secretary of the Treasury for payment of the item 
of $30,000 appropriated in the act of March 4,1927. 
The Court will take judicial notice of the fapt that 
under the law the Secretary of the Treasury is not 
a disbursing officer and has no authority t6 draw 
checks on the public funds in the Treasury, nor 
have his subordinates such authority unless there is 
presented to them a properly certified voucher or 
certificate of settlement on which to issue such 
checks. The Secretary of the Treasury accord¬ 
ingly forwarded to the appellant the letter fiiom the 
appellee in which she made claim for the said item 
of $30,000 so that a certificate of settlement could 
be stated for whatever amount was payable! to her 

i 

under the law and on which the check cduld be 

i 

issued. 

The appellant carefully considered the entire 
matter in a decision dated March 4,1931, a copy of 
which was attached to the answer as an exhipit, and 
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concluded for reasons therein stated that he had no 
alternative in the premises except to deduct the 
aforesaid item aggregating $1,325.86 from the item 
of $30,000 and certify for payment the balance of 
$28,674.14. (R. 7-10.) This was done in the set¬ 

tlement of April 7, 1931, a copy of which was at¬ 
tached to the petition as an exhibit (R 4-5). 

Thereupon these mandamus proceedings were 
instituted to compel the appellant to certify for 
payment the deduction of $1,325.86. 

Ill 

ASSIGNMENTS OF ERROR 

1. The court erred in sustaining the demurrer 
to the answer and in entering the final order grant- 

i 

ing the writ of mandamus as prayed for in the 
petition. 

2. The court erred in other respects apparent in 
the record, such as 

(a) That the United States was not an indis¬ 
pensable party respondent. 

(b) That this respondent could not withhold 
from an amount otherwise due the petitioner the 
amounts charged in the disbursing account of the 
decedent for which no accounting was made in 
accordance with law and for which the petitioner 
had become personally responsible. 

(c) That petitioner did not have a plain and 
adequate remedy in a suit against the United 
States. 



I 


j 
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IV 

THE STATUTES 


| 

j 

i 


The act of March 4,1927,44 Stat. 1973, provided: 

That the Secretary of the Treasury is 
authorized and directed to pay to Katherine 
Imbrie, widow of Vice Consul Robeft Whit¬ 
ney Imbrie, out of any money in the Treas¬ 
ury not otherwise appropriated, the sum of 
$30,000 as compensation to her for the physi¬ 
cal and mental suffering resulting |£rom an 
attack upon her at Teheran, Persia, on July 
22, 1924. The acceptance of this sum by 
Katherine Imbrie shall be in full settlement 
of all claims or demands for personal in¬ 
juries suffered by her and for the death of 
her husband. 

Section 275, District of Columbia Codej section 
103, Title 29, Wills and Administration, New Dis¬ 
trict of Columbia Code, provided, in pertinent part, 
that: 

If the person appointed as administrator 
shall be entitled to the residue of the estate 
after the payment of the debts, he inay, in¬ 
stead of the bond herein provided for, exe¬ 
cute a bond, with security approved by the 
court, in such penalty as the court may con¬ 
sider sufficient, conditioned for the payment 
of all the debts and claims against' the de¬ 
ceased, and all damages which shall be re¬ 
covered against him as administrator; and 
where the administrator shall file the con¬ 
sent in writing of those entitled to the resi- 
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due and they shall all be of full age, the 
court may, if it see fit, direct that only such 
special bond be given, and in such cases the 
administrator shall not be required to return 
any inventory or account, but shall be per¬ 
sonally answerable for all debts, claims, and 
damages that may be recovered against him, 
in like manner as the executor who gives a 
similar bond: . . . 

Section 3467, Revised Statutes, provided that: 

Every executor, administrator, or as¬ 
signee, or other person, who pays any debt 
due by the person or estate from whom or 
for which he acts, before he satisfies and 
pays the debts due to the United States from 
such person or estate, shall become answer- 
able in his own person and estate for the 
debts so due to the United States, or for 
so much thereof as may remain due and 
unpaid. 

Section 1766, Revised Statutes, provided, in per¬ 
tinent part, that: 

No money shall be paid to any person for 
his compensation who is in arrears to the 
United States, until he has accounted for 
and paid into the Treasury all sums for 
which he may be liable. 

Section 957, Revised Statutes, provided, in per¬ 
tinent part, that: 

When suit is brought by the United States 
against any revenue officer or other person 
accountable for public money, who neglects 
or refuses to pay into the Treasury the sum 
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or balance reported to be due to the United 
States, upon the adjustment of his account it 
shall be the duty of the court to grant judg¬ 
ment at the return term, upon motion^ unless 
the defendant, in open court (the United 
States attorney being present), makes and 
subscribes an oath that he is equitably en¬ 
titled to credits which had been, preyious to 
the commencement of the suit, submitted to 
the accounting officers of the Treasury, and 
rejected; specifying in the affidavit each par¬ 
ticular claim so rejected, and that he can 
not then safely come to trial. If the court, 
when such oath is made, subscribed, and 
filed, is thereupon satisfied, a continuance 
until the next succeeding term ihay be 
granted. 

Section 236, Eevised Statutes, as amended by 

i 

Section 305 of the Budget and Accounting: Act of 
1921, 42 Stat. 24, provided that: 

All claims and demands whatever by the 
Government of the United States or;against 
it, and all accounts whatever in which the 
Government of the United States is con¬ 
cerned, either as debtor or creditor, shall be 
settled and adjusted in the General Account¬ 
ing Office. 

V 

j 

1. The appellee being personally responsible under the 
Statutes for the debts of the decedent is not en¬ 
titled to a writ of mandamus in this case j 

The appellant set forth in his decision of March 
24,1921 (R 7-10), a clear exposition of the reasons 


i 
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for the conclusion that the deduction was required 
to be made. These reasons need not be repeated 
herein, and the attention of the Court is invited to 
that decision, which is printed in the record as an 
exhibit to the answer. 

Under the express terms of section 275, District 
of Columbia Code, the appellee as administratrix 
of the estate of her deceased husband, pursuant to 
a special bond, is personally liable for the debts 
of the estate, a liability which is also enforced by 
section 3467 Revised Statutes. That is to say, 
under both the terms of section 275, District of 
Columbia Code—because of being permitted to give 
a special bond as administratrix—and under sec¬ 
tion 3467, Revised Statutes, the appellee as ad¬ 
ministratrix of the estate of Robert Whitney 
Imbrie, is personally responsible to the United 
States for any amount charged in the accounts of 
her decedent, and it is expressly made the duty of 
the courts under section 957, Revised Statutes, to 
disregard any denial of the indebtedness so charged 
in the disbursing accounts and to grant judgment 
therefor unless the debtor makes and subscribes to 
an oath that he or she is equitably entitled to 
credits which had been previous to the commence¬ 
ment of the suit submitted to the accounting officers 
of the United States and rejected and specifying 
in the affidavit each particular claim so rejected. 
When such an affidavit is filed, the court may grant 
a continuance to the succeeding term. This statute 
has been a part of the law for many years and the 
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precedents are clear and convincing. Smith v. 
United States, 5 Pet. 292; United States v. Pres¬ 
cott, 3 How. 578; United States v. Buchanan, 8 
How. 83; Bruce v. United States, 17 Hdw. 437; 
United States v. Keehler, 9 TPaZZ. 83; v. 

United States, 100 U. S. 8; United States v.j Morris, 
102 U. S. 548; Hill v. United States, 91 Uj S. 559; 
Smythe v. United States, 188 U. S. 156; Harvey v. 
United States, 97 Fed. 452; United States v. Pier¬ 
son, 145 Fed. 814; United States v. Fidelity & 
Guaranty Co., 150 Fed. 550. 

It should be made doubly clear that this is not 
such a case as that considered by this Court in 

i 

McCarl v. Cox, 56 Appeals, D. C., 27, nor McCarl v. 
Pence, 57 id. 159. Those officers were not disburs- 
ing officers nor were they private individuals, as 
the appellee. Neither had they been mad3 person¬ 
ally responsible by express statute for the debts 
which had been charged against them. 

As a matter of fact, under sections 924 to 931, 
Eevised Statutes, inclusive, the United States may 
issue a warrant of attachment against the property 
of a delinquent disbursing officer and seize said 
property. These statutes have long formdd a part 
of the disbursing and accounting system of the 
United States, and the attention of the jllourt is 
invited to the numerous cases interpreting and 
applying these sections, including the easds above 
cited and the case of Ben v. Hoboken Land & 
Improvement Company, 18 How. 272. 


i 

I 
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If the decedent had claimed the payment from 
the United States, such payment could not have 
been made under the express terms of section 1766, 
Revised Statutes, while there remained the unpaid 
balance of $1,325.86 in his disbursing accounts. 
The appellee is in no better position than would 
have been her deceased husband. The responsibil¬ 
ity of her deceased husband under the law was 
a personal responsibility cast upon him by the stat¬ 
utes of the United States under which he func¬ 
tioned as a disbursing officer. The responsibility 
of the appellee, too, is a personal responsibility cast 
upon her by the express terms of section 3467, Re¬ 
vised Statutes, as executrix, and cast upon her by 
section 275, District of Columbia Code, when she 
petitioned the Supreme Court of the District of 
Columbia to be permitted to give a special bond as 
administratrix and when such bond was given and 
approved. Even as her decedent, she can not dis¬ 
pute in these proceedings the correctness of the bal¬ 
ance of $1,325.86 charged in the accounts of the 
decedent, except as provided in section 957, Revised 
Statutes. Furthermore, the Court has no discre¬ 
tion and is required under said section 957, Revised 
Statutes, “to grant judgment at the return term” 
for the balance charged in the accounts unless the 
appellee complies with the other terms of said stat¬ 
ute. There has been no such compliance, in this 
case, nor attempt at compliance, with said section. 
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2. The jurisdiction and responsibility of the appellant 
to make the deduction are not reviewable in mandamus 
proceedings 

In substance, the basic principles of this case are 
similar to those stated by this court in Carrqll Elec¬ 
tric Co. v. McCarl, 8 Fed. (2nd) 910; Margulies v. 
McCarl, 10 Fed. (2nd) 1012; and McCarl v. Leland, 
42 Fed. (2nd) 346. 

The jurisdiction, responsibility and duty of the 
appellant in the settlement of claims and accounts 
under the act of March 3, 1817, 3 Stat. 366, which 
was carried forward as section 236, Revised Stat¬ 
utes, and section 305 of the Budget and Accounting 

Act of 1921,42 Stat. 24, to make set-offs where there 

1 

is a claim due the United States have been jfche sub¬ 
ject of many decisions. An extract was quoted in 
the appellant’s decision of March 4, 1931, from 
Taggart v. United States, 17 Ct. Cls. 322, land the- 

i 

attention of the Court is invited to Gratiot vj. United 
States, 15 Pet. 336; McElrath v. United States, 102 
U. S. 426; United States v. Burchard, 125 U. S. 176 
United States v. Stahl, 151 U. S. 366, and Woog v~ 
United States, 48 Ct. Cls. 8. 

i 

As stated, this is not an Army or Navy pay case, 
such as was considered in the Cox or Pence cases,, 
supra. In fact, it is not a pay case at all, and it 
would seem to be too clear for serious argument 
that there should be applied the principles of the 
case of United States v. Lynch, 137 U. S. 280; Work 
v. Rives, 267 U. S. 175, and a host of other cases. 


i 

i 
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which hold that mandamus can not be issued either 
as a writ of error or to review the discretionary 
acts of public officials charged, as is the appellant 
in this case, with a quasi judicial duty. 

3. The United States is an indispensable party 

The public moneys of the United States, to the 
extent of $1,325.86, are here involved, and it is well- 
settled law that suit seeking the control by the 
courts of acts of officers of the United States may 
not be maintained where the effect of the suit will 
be to take or control property of the United States 
without its express consent thereto. Decatur v. 
Paulding, 14 Pet. 518; United States v. Guthrie, 
17 How. 284, and Minnesota v. Hitchcock, 185 U. S. 
373. The following cases hold the United States 
an indispensable party when its property or money 
is involved in suits against its officers: Oregon v. 
Hitchcock, 202 U. S. 62; Wells v. Roper, 246 U. S. 
337; Louisiana v. Garfield, 211 U. S. 70; Goldberg 
v. Daniels, 231 U. S. 218; Louisiana v. McAdoo, 234 
U. S. 627, and Maryland Casualty Co. v. Collector, 
24 Fed. (2d) 826. 

4. The appellee has a plain and adequate remedy at law 
negativing the issuance of mandamus 

Under section 145 of the Judicial Code of March 

3, 1911, the appellee may institute suit against the 
United States in the Court of Claims for any 
amount that she believes she is entitled to receive 
from the United States. This remedy at law being 
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available to the appellee, she could not even if it 
had been otherwise proper, maintain proceedings 
in mandamus against the appellant, and the court 
below erred in not dismissing the proceedings on 
this ground alone. Crozier v. Krupp, 224 U. S. 90 ; 
Moore v. Greenhow, 114 U. S. 338; United States v. 
Buell, 172 U. S. 576; Bailey v. George, 259 jU. S. 16, 
and Carroll Electric Company v. McCarl, 8 Fed.. 
(2d) 910. | 

vi | 

CONCLUSION 

j 

Upon the whole case we respectfully submit that 
the Court below erred and that its judgment 
granting the writ of mandamus should be! reversed 
with directions to dismiss the petition. 

Respectfully submitted. 

Leo A. Rover* 
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United States Attorney . 

0. R. McGuire, 

Counsel for Comptroller General 
of the United States . 
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